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COMMERCE-JUSTICE-STATE/Indian Tribe Internet Gaming

SUBJECT: Departments of Commerce, Justice, and State, the Judiciary, and Related Agencies Appropriations Bill
for fiscal year 1999 . . . S. 2260. Craig modified amendment No. 3268 to the Kyl/Bryan amendment No.
3266.

ACTION: AMENDMENT REJECTED, 18-82

SYNOPSIS:  As reported, S. 2260, the Partments of Commerce, Justice, and State, the Judiciad Related gencies

Appropriations Bill for fiscalyear 1999, willprovide a total of $33.239 billion in new bget authoriy, which
is $1.115 billion more tharparopriated for fiscalyear (FY) 1998 and is $3.647 billion less thaguessted. The bill contains e
spendirg increases for various law enforcement activities.

The Kyl/Bryan amendment, as amended, wauthibit Internetgambling. It would be illeyal for aperson knowigly to use the
Internet or ay other interactive coputer service tglace, receive, or otherwise make a bet ogavavith ary person, or to send,
receive, or invite information assigtim theplacing of a bet or wger with the intent to send, receive, or invite information asgistin
in theplacing of a bet or wger. Thepenally for aperson violatig this prohibition by placing a bet or wger would be p to three
months inprisonment or th@reater of three times the amountgeeed, the total amount received as a result of sugbnng, or
$500, or both. Theenaly for a person violatig this prohibition by operatirg a gambling business would beputo 4 years
imprisonment or thgreater of the amount received ingeas, $20,000, or both. Permanentiirctions on transmittibets or
wagers or information to assist in gexing could beplaced @ainst violators of thigrohibition. A court could rguire an Internet
serviceprovider to cancel the account oparson who violated thigrohibition. Other technicaflfeasible restrictions on Internet
services could be geired if they did not unreasonapinterfere with access to lawful material at other online locations, unless the
Internet servic@rovider could show that tlgevere not economicalireasonable. Federal district courts would haveirad and
exclusivejurisdiction. State attorye general could institutproceedimys. The definition of Interneggambling would not include:
business transactions covergaliie Securities and ExclggnCommission (SEC); transactionsjgsabto the CommoditExchamge
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Act; contracts of indemnjtor guarantee; contracts for life, health, or accident insurance; “rotisserie” or Yaptat leagues that
do not chage participation fees or that are limited to reasonable administrative fegmiffticipation; information concernin
parimutuelpools; ary new regoorting or anaysis of wagering activity; ary posting or rgoorting of ary educational information on
wagering; sulject to restrictions to control access, otherwigallntrastate wgers for a State lottgr a multi-State lottsf, or a
racing or parimutuel activiy; or, sulpect to restrictions to control accegamblirg in accordance with the Indian GamiRegulatory
Act that is conducted on Indian lands or in thpliaable State in accordance with a Tribal-Stdening conpact.

The Craig modified amendmentwould add that thprohibition would not pply to ary lawful gaming conductegursuant to
the Indian Gamig Regulatory Act. Also, it wouldprovide that ap enforcement of thprohibition for actions that tooglace in
whole or inpart on Indian lands would be Ithe Federal Government.

Those favoringthe amendment contended:

The Crag amendment has twearts, both of which we strgty support. First, it wouldprovide an exerption for ary gamirg
activity that is currenyl legal under the Indian GamirRegulatory Act (IGRA). Such activities are clogelegulated at the Federal,
State, and tribal levels. Some of those activities are conductedtitwonputers. For instance, there are 30 Indian trilpesadirg
games like “M@abingo” and “satellite bigo” and dozens of tribes thaperateparimutuel bettig and othergames that are
authorized b and rgulated under the IGRA. In fact, when @oesspassed the IGRA after the 198abazorSupreme Court case,
it specifically provided that bigo games mg rely on or use electronic or techngical aids. One tribe, the Couer d’Alene Tribe
in Idaho, has entered into a State-Tribal paat topermit it to gperate what is known as the National Indian Lgtt@hat lottey
has so far withstood threepseate Federal court tests. Further, it is not coveyetid current Federal Wire Act, which outlaws
somegambling over thephone lines. Without thpendirg Craig amendment, than, this rgulated lottey would be made iligal
by the Kyl amendment. We think that theygkamendment would serioysbverreach ¥ banniry this lottey. It is vel closey
regulated and it is audited on adreent basis ypthe accountig firm Arthur Andersen. Safgiards have bequut in place so that
only adults camarticipate. Theproblems that our collgmes are #ing to prevent with other forms of Interngambling just do not
exist with thisgambling that is takig place under the restrictions of the IGRA. Our cadless did not mind includmexenptions
for other ypes ofgambling that are closglregulated. Thoseypes ofgambling also hapen to be spported ly very powerful
interests; our ipression is that, oncegain, American Indiangust do not have thgolitical influence toprotect their Igitimate
interests. The seconrt of the Cral amendment woulgdrovide that to the extent that enforcement actions aregght@gainst
Indian tribes for violations, those actions will be hgiouby the Federal Government. T@abazorcase cleayl found that there
are constitutional limits on the abjlibf States to igulategaming on Indian lands. The Federal Government, with the IGRA, defined
the abiliy of States to gulate someyipes ofgaming on Indian lands in those instances that States and tribes enter iq@actom
on thatgamirg. The Kyl amendment, thagh, wouldgreatly expand the abilif of States t@ursue enforcement actiongainst tribes.
We do not think that it is wise to neen this issue. A fair balance has aliebden reached. Overall, we areystpportive of the
placing of restrictions on Internglambling, and we do not want Indian tribes todieen gecial treatment. However, we do not
believe that thearegetting oecial treatment under the IGRA--tharegetting fair treatment. The Crgamendment wouldreserve
that fair treatment. We thereforegerits adgtion.

Those opposinghe amendment contended:

Our collegues, in our pinion, are misreadipboth the IGRA and the W amendment. All 50 State attoysgeneral have
concluded that Interngaimirg is not authorized under the IGRA. However, it ispassible under current law to pteuchgamirg,
whether under the IGRA, the Federal Wire Act, or otherwise. If we wergrée o the Crg amendment, therglspecifically
exenpting Indiangaming from the ban on Interngambling, the result would be that Indian tribes would epdavith a mongoly
on Internegambling, because oxlthey would not be banned. This amendment is so bad that it would/raujifother benefit that
would come from the ¥ amendment. Interngambling would continue to eptode, and it would be under the exclusive control
of Indian tribes. As for our collgaes’ concern that they)Kamendment would increase Statasdiction over Indiagaming, we
think they are sinply misreadig the amendment. The Stat@stisdiction would still be limited to oglthose cases in which the
had entered intgaming conrpacts with tribes to allow sughrisdiction. Thus, in ourgnion, the Kyl amendment would not affect
Indian rights under the IGRA,; all it would do is treat thequally in its ban on Internegambling. We thus strogly urge our
colleayues to table the Cigamendment, which would turn the/lkamendment from begna ban on Interngiambling to beirg an
amendment tgive Indians a monmly over suctgambling.



